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A scoping study on a principle of ‘essential use’ in international and European 
regulatory law 
 
Kathleen Garnett;* Geert Van Calster.** 
 
Introduction. The trigger for current paper. 
 
Could calls for the stricter regulation of one particular type of chemical herald the 
introduction of a new (or not) ‘principle’ in international and EU regulatory law, namely that 
of ‘essential use’ as a precondition for market authorisation?  
 
A call to action on Per- and polyfluoroalkyl substances (‘PFAS’) was the trigger for current 
exercise. PFAS are a group of man-made chemicals that includes PFOA, PFOS, GenX, and 
many other chemicals.1 They are synthetic (i.e. man-made) organofluorine chemical 
compounds that have multiple fluorine atoms attached to an alkyl chain. Their persistent 
impact has also given them the name ‘forever chemicals’, a popularised version of the more 
jargonistic ‘POPs’: Persistent Organic Pollutants. ‘Teflon’ is its most popular trademark 
(non-stick household cooking equipment) however PFAS are also used in food contact 
materials, wastewater treatment plants, foams and cleaning products. 
 
Regulating PFAFs as a group of substances under the concept of ‘essential uses’ was first 
proposed by a group of academics, the Global PFAS Science Panel, in the 2015 ‘Madrid 
Statement on Poly-and Perflouroalkyl Substances (PFASs)’,2 repeated in the 2018 ‘Zurich 
Statement on future actions on Per-and Polyflouroalkyl Substances (PFASs),3 and later 
developed and expanded upon in a paper published in Environmental Science with Ian 
Cousins as lead author.4 The concept of ‘essential use’ or ‘non-essential use’ as well as 
Cousins et al paper has since been referenced in a number of EU policy papers including: 
  

                                                      
* PhD scholar at Wageningen University Law Group. 
** Professor in the Universities of Leuven; King’s College, London; and Monash University, 
Melbourne. 
1 US EPA, ‘Basic information on PFAS’, https://www.epa.gov/pfas/basic-information-pfas, last 
visited 3 April 2020.  
2 A. Blum et al, ‘The Madrid Statement on Poly-and Perflouroalkyl Substances (PFASs)’, 
Environmental Health Perspectives, Volume 123, Number 5, May 2015. Available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4421777/, last visited 17 March 2020. 
3 A, Ritcher et al, ‘Zurich Statement on future actions on Per-and Polyflouroalkyl Substances 
(PFASs), Environmental Health Perspectives, Volume 126, Number 8, August 2018, available at 
https://ehp.niehs.nih.gov/doi/10.1289/EHP4158, last visited 27 April 2020. Note the odd inversion of 
‘per’- and ‘fluo’ in the title.  
4 I Cousins et al, ‘The concept of essential use for determining when uses of PFASs can be phased 
out,’ Environmental Science, 2019, 21, 1803. 
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- The Conclusions of the European Council of Ministers meeting in June 2019, which 
called on the Commission to prepare an Action Plan to eliminate all non-essential uses of 
PFAS;5 
- The European Environment Agency (EEA) Briefing Note, ‘Emerging chemical risks 
in Europe – PFAS’6; and  
- A Report (authors unknown), ‘Elements for an EU Strategy on PFAFs’ presented to 
other EU member states during the European Environment Council in 19 December 2019 by 
Denmark, The Netherlands, Sweden and Luxembourg.7 
 
The concept of ‘essential uses’ as set out by Cousins et al refers to a group of chemicals 
known collectively as PFAFs of which there are estimated to be approximately 4500. 
Although the paper refers to PFAFs only the authors acknowledge that the principle could be 
extended to other chemical substances and compounds of concern.8 The paper sets out a new 
regulatory approach to phasing-out, restricting or banning PFAFs based on the ‘essential 
uses’ derogation found in the Montreal Protocol however extending ‘the definition of 
essentiality’ by placing PFAFs into three specific categories: 
 
i) Category 1: Non-essential uses – a phase-out via a ban or restriction of PFASs that 
are not ‘necessary for the betterment of society in terms of health, safety and functioning.’ 
Non-essential uses falls under the “nice to have” concept but society can function without its 
use. This would include products such as non-stick frying pans, dental floss, water repellent 
surfer shorts, ski waxes. Even where no alternatives or substitutes exist they can still be 
banned or phased out because their use is considered non-essential.  
ii) Category 2: Substitutable uses – products that fulfil important functions but are 
assessed to be non-essential because alternatives are available. What alternatives exist should 
become better known and more easily available – but there is no fundamental obstacle to 
removing PFAS from products or processes that currently use PFAFs. This could apply, for 
example to certain water-resistant textiles where more suitable alternatives to PFAFs exist. 
iii) Category 3. Essential uses – this refers to uses which are considered necessary for 
health or safety or other highly important purposes for which alternatives are not yet 
established such as certain medical devices or occupational clothing. 
 
What, perhaps, is of most note here is that the concept of essential uses has been extended to 
include the introduction of a new specific category for ‘non-essential’ uses. 
 

                                                      
5 Point 14 of ENV 663, 26 June 2019, Document 10713/19, available at 
https://www.consilium.europa.eu/media/40042/st10713-en19.pdf, last visited 20 March 2020. 
6 European Environment Agency, ‘Emerging chemical risks in Europe – PFAS’, Briefing Note, 12 
December 2019, available at https://www.eea.europa.eu/themes/human/chemicals/emerging-
chemical-risks-in-europe, last visited 21 March 2020. 
7 ‘Elements for an EU-strategy for PFASs’, December 2019, available at 
https://www.regjeringen.no/contentassets/1439a5cc9e82467385ea9f090f3c7bd7/fluor---eu-strategy-
for-pfass---december-19.pdf, last visited 28 March 2020. 
8 I. Cousins, note 2, p.1803: ‘The concept of essential use can also be applied in the management of 
other chemicals, or groups of chemicals of concern.’  
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This paper focuses on PFAFs in chemicals legislation9 and firstly, maps the concept of 
‘essential use’ in international and EU law; further, discusses its limited application in the 
case-law of the European Court of Justice; and, before it concludes, carries out a preliminary 
investigation as to (if it does not currently exist in EU law), whether it might be so included 
de lege ferenda. 
 

 
1. A status quo of the concept of ‘essential uses’ in International, EU and member 
state chemical substances legislation. 
 
Our research leads us to conclude that, to date, very few international, EU or member state 
provisions or legal principles have introduced the concept of ‘essential uses’ in their 
legislation. Commitments entered into under The Montreal Protocol, 1987 and subsequent 
amendments, are the most important source of ‘essential use’ in international law. 
 
1.1 The concept of essential uses in International Treaties 
 
The genesis of the concept ‘essential uses’ can be traced to the 1977 US Clean Air Act 
instigated by the US Environment Protection Agency (EPA) which banned ‘non-essential’ 
aerosol sprays in early 1978 affecting nearly $ 3 billion worth of sales in a wide range of 
products.10 Similar actions were taken by Canada, Sweden, Norway, Denmark and Finland.11 
 
An essential uses exemption was later incorporated into the Montreal Protocol on 
Substances that Deplete the Ozone Layer following the 4th meeting of the Parties in 
Copenhagen 1992 by Decision IV/25. Minutes from the 1992 meeting indicate why it was 
felt necessary to introduce this exemption: 
 

‘Sustainable development, several representatives argued, meant changes in the 
behaviour of producers and, in particular, of consumers. An example was given, in the 
context of the Montreal Protocol, that air-conditioning might be an essential use for 
controlled substances in one context and a mere luxury in another. Luxury, and indeed 
comfort, that entailed damage to the environment would have to be renounced.’12 

 
Of note in this extract is the emphasis on consumers, luxury and comfort. 
  

                                                      
9 Other regulatory anchors include foodstuffs; electronic equipment; waste; water etc. however this 
paper is a scoping exercise rather than an encyclopedia. 
10 COM(77)387, ‘Proposal for a Council Recommendation on fluorocarbons in the environment’, 8 
August 1977, p. 6.  
11 R. Benedick, ‘History of the Montreal Protocol’, in D. Kaniru (ed.), The Montreal Protocol, 
Celebrating 20 years of Environmental Progress Ozone Layer Climate Protection, London, Cameron 
May, 2007. 
12 Report of the 4th Meeting of the Parties to the Montreal Protocol on Substances that Deplete the 
Ozone Layer, United Nations Environment Programme, para 38. Decision IV/25 ‘Essential Uses’. 23-
25 November 1992. Available at 
https://ozone.unep.org/Meeting_Documents/mop/04mop/MOP_4.shtml , last visited 12 March 2020. 



Final draft currently submitted for publication. Please when consulting and /or citing prior to journal 
publication respect our copyright by referring to the full details of authors and paper and the source 
(ssrn or gavclaw) from which you extracted the paper.  
 

4 
 

 
Decision IV/25 states that controlled ozone depleting substances may qualify as ‘essential’ 
only if:13 

a) It is necessary for the health, safety or is critical for the functioning of society 
(encompassing cultural and intellectual aspects); and 
b) There are no available technically and economically feasible alternatives or 
substitutes that are acceptable from the standpoint of environment and health;  

 
Since 1992, the exception has been extended to include methyl bromide (Article 2H, Annex 
E) which refers to ‘critical’ use (but which to all intents and purposes we believe means the 
same as ‘essential’ use) and to Bromochloromethane. The Secretariat to the Protocol 
regularly prepare a Handbook listing the substances listed as essential use, the most recent 
being 2020.14 
 
A similar, though differently phrased example of the ‘essential use’ concept can be found in 
the Convention on Persistent Organic Pollutants, Stockholm, 2001 (the POPs 
Convention).15 Although the POPs Convention does not refer to essential uses per se, its 
‘specific exemptions’ and ‘acceptable purposes’ with regards to eliminated or restricted 
substances/products arguably amounts to a similar effect. The justification for being 
exempted under the POPs Convention is not the same however as that of the ‘essential uses’ 
exemption in the Montreal Protocol. 
 Under Article 4 of the POPs Convention a Party my submit a request for an 
exemption for a ‘specific’ reason16 or because it serves an ‘acceptable purpose’.17 Unlike 
Decision IV/25 of the Montreal Protocol, which gives grounds for an exemption under 
essential uses (health, safety or is critical for the functioning of society (encompassing 
cultural and intellectual aspects)), Article 4(6) of the POPs Convention simply states that the 
Party requesting a specific exemption must  

‘… justify its continuing need for registration of that exemption.’ 
 
There is very little data on the Convention website, as far as we have seen, setting out 

what grounds could be used by the Parties to justify either a specific purpose or acceptable 
grounds exemption.  
 

                                                      
13 Note 12 above. 
14 Available at https://ozone.unep.org/sites/default/files/Handbooks/MP-Handbook-2020-English.pdf, 
p 752, last visited 12 March 2020. 
15 The purpose of POPs is to protect public health and the environment by imposing measures that 
reduce or eliminate the production and release of substances considered harmful to both as expressed 
in Article 3 (1). Annex A of the POPs Convention lists those POPs targeted for elimination, whilst 
Annex B lists those which are to be restricted.  In the case of POPs the number of substances has been 
extended by fourteen in 2018 from the original ‘dirty dozen’ in 2001. See P Sands & J Peel, 
Principles of International Environmental Law, Cambridge, Cambridge University Press, 2018, 
p.583. 
16 Annex A substances targeted for elimination. See, 
http://chm.pops.int/Implementation/Exemptionsandacceptablepurposes/RegisterofSpecificExemptions
/ChemicalslistedinAnnexA/tabid/4643/Default.aspx , last visited 12 March 2020. 
17 Annex B substances targeted for restriction. 
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The Minamata Convention on Mercury, 2013 (the Mercury Convention)18 permits the 
continued use of certain mercury products in Annex A (1) of the Convention on the grounds 
that they are essential for civil protection and military uses. Annex A also lists: products for 
research, calibration of instrumentation for use as a reference standard, products where no 
feasible mercury-free replacement is available, measuring devices, products used in 
traditional or religious practices and vaccines containing thiomersal as preservatives.19 
 
Although the US Clean Air Act 1977 was partly based upon the concept of ‘non-essential 
use’ (such as aerosprays) none of the international treaties – as far as we have been able to 
ascertain include a category of substances deemed ‘non-essential’. The suggestion, as set out 
in the minutes of the 4th meeting of the Parties to the Montreal Protocol in 1992,20 to exclude 
luxury, consumer items that offer comfort but are non-essential (such as aerosprays) appears 
to have been erased over the years. 
 
1.2 The concept of essential uses in EU law 
 
Our research leads us to conclude that from a substantive point of view neither the legal rules 
nor the existing principles governing EU chemical legislation incorporate the concept of 
essential uses into any internal market or environmental provisions. The principle has 
however been employed by the European Commission in delegated legislation, and this use 
has been approved by the European Court of Justice (CJEU) (see below for further detail on 
these implementing decisions). 
 

A. Legal Rules on Chemical Substances 
 
As far as the legal rules are concerned the over-arching piece of secondary legislation 
affecting the regulation of chemical substances in the EU is the REACH Regulation 
1907/2006 based on Article 114 of the Treaty on the Functioning of the European Union 
(‘TFEU’); the Internal Market legal basis. The REACH Regulation only mentions ‘essential 
uses’ in a 2009 amendment to PFOS (see below for more detail). Other than this one 
amendment the focus of the REACH regulation is to set out a series of prescriptive 
requirements based largely (though not exclusively) on: registration, evaluation, authorisation 
and restriction, data analysis and risk assessments underpinned by the principles of 
preventive action, the precautionary principle and a principle of substitution. Specific, 
prescriptive rules relating to the concept of ‘essential uses’ as advocated by Ian Cousins et al 
or Member States Governments does not currently form a core plank of REACH governance. 
 
Nor does it form a core plank of related secondary pieces of legislation affecting the chemical 
management of down-stream industries such as the pharmaceutical, veterinary, textile, plant 
and food additives industries. Provisions, requirements, risk management schemes and 
exceptions typically vary in all of these pieces of secondary legislation since, to date, the EU 

                                                      
18 The Mercury Convention seeks to regulate the production and use of mercury. One of the key 
provision of this Convention is to phase-out and eventually eliminate certain mercury-added products 
such as batteries, switches, lights, cosmetics pesticides and measuring devices. In other words the 
Mercury Convention focuses more on consumer products and less on the substance itself. 
19 Annex A of the Mercury Convention, 
http://www.mercuryconvention.org/Portals/11/documents/Booklets/COP3-version/Minamata-
Convention-booklet-Sep2019-EN.pdf , last visited 22 March 2020. 
20 Note 14 
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has chosen to regulate the chemical provisions of these industries sector-by-sector as opposed 
to holistically. Annex 4 of the Commission’s Staff Working Document21 on the Fitness 
Check of the most relevant chemical legislation (excluding REACH) lists over 40 pieces of 
legislation that are affected by chemical hazard and risk assessments, risk management 
requirements, procedures and processes. (We refer for perusal of Annex 4 itself for readers to 
see all of the secondary acts covered since there are too many to list here). They include 
cosmetics, toys, detergents, fertilisers, food contact materials, plant protection products and 
biocides all of which could fall under the proposed ‘essential uses’ concept if their products 
contain PFAFs.  
 
In addition to these sector specific pieces of legislation the EU also provides for measures 
that protect the environment from chemical substances such as the Industrial Emissions 
Directive 2010/75, the Water Framework Directive 2000/60, the Ground Water Directive 
2006/118, the Habitats Directive 92/43, and the Directive on the Sustainable Use of 
Pesticides - SUP, Directive 2009/128. Finally, the EU also seeks to protect workers and 
vulnerable groups from hazardous chemicals through a number of occupational health and 
safety legislation.  
 
As far as we have been able to ascertain22 none of the EU acts setting out prescriptive legal 
rules on chemical substance regulation whether it concerns sector-specific issues, health and 
safety at work or environmental issues includes an ‘essential uses’ concept as described by 
Cousins et al.23  
 

B. Instances where essential uses is referred to in EU acts 
 
EU legal rules that do specifically refer to ‘essential uses’ in the vast majority of cases relate 
to the EU’s international commitments entered into under the Montreal Protocol or the 
Stockholm Convention.  
 
Regulation 757/2010 amending Annex I and III of the Persistent Organic Pollutants (the 
POPs Regulation), for example, exempts certain PFOS from the Regulation’s provisions if it 

                                                      
21 SWD(2019)199 Annex 4, p 165, https://data.consilium.europa.eu/doc/document/ST-10705-2019-
ADD-2/en/pdf, last visited 22 March 2020. 
22 We searched in Eur-lex using the combined search string ‘Essential Uses’. This returned 237 
documents, the vast majority of which concerned the implementation of either the Montreal Protocol 
or the POPs Convention. Other returns are discussed further in the paper. 
23 There is an echo of essential use in Directive 2002/95 on the restriction of the use of certain 
hazardous substances in electrical and electronic equipment (‘RoHS’), OJ [2003] L37/19. Its Article 
5(1)b instructs the follow-up and potential amendment of the Annexes to the Regulation, aimed at 
exempting materials and components of electrical and electronic equipment from the obligation of 
Article 4(1) to replace lead, mercury, cadmium, hexavalent chromium, polybrominated biphenyls 
(PBB) or polybrominated diphenyl ethers (PBDE), if their elimination or substitution via design 
changes or materials and components which do not require any of the materials or substances referred 
to therein is technically or scientifically impracticable, or where the negative environmental, health 
and/or consumer safety impacts caused by substitution are likely to outweigh the environmental, 
health and/or consumer safety benefits thereof.  
This last element is not quite the same as essential use (environment, health and consumer safety 
being a narrower category) however the sentiment of this Article goes some way towards that of 
essential use. 
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is needed for an ‘essential use’ in accordance with the provisions set out under the Stockholm 
Convention: 
 

‘PFOS  
(ii) a derogation can only be continued for essential uses for which safer alternatives do not 
exist and where the efforts undertaken to find safer alternatives have been reported on,’ 24  

 
Although the Stockholm Convention does not mention essential uses we are assuming that 
this amendment to POPs is in line with the narrower ‘acceptable purposes’ derogation in 
Article 4 of the Convention, discussed above, rather than the extended concept of ‘essential 
uses’ as proposed by Cousins et al. 
 
Similarly, and in line with the need to make EU law consistent with its international 
obligations Regulation 552/2009 amending REACH Annex XVII (which is the Annex that 
contains restrictions on use of chemicals) states  
 

(a) the uses of PFOS will be phased out as soon as the use of safer alternatives is technically 
and economically feasible;  
(b) a derogation can only be continued for essential uses for which safer alternatives do not 
exist and where the efforts undertaken to find safer alternatives have been reported on;  
(c) releases of PFOS into the environment have been minimised, by applying best available 
techniques.25 

 
Other than these very specific exceptions it is fair to suggest that for the vast majority of both 
vertical and horizontal EU legislation covering chemical substances, the concept of ‘essential 
uses’ does not form part and parcel of the EU legal rules landscape.  
 
A second category of EU law that refers to essential uses can be found in EU implementing 
Regulations, where the Commission has chosen to use the term independent from the 
‘mother’ Regulation. (For more detail on these see Heading 2 below) 
 

C. Legal Principles on Chemical Substances 
 
Over the past forty years the EU has increasingly adopted a number of cross-sector principles 
that apply to the chemical sector. The most pertinent environmental principles affecting the 
chemicals sector are the precautionary principle, the prevention principle, the polluter pays 
principle and the principle of substitution. For the purposes of this contribution the 
precautionary principle and the principle of substitution would seem the most relevant. It is 
fair to suggest that the focus of international, European and national environmental principles 
on chemical substances has been focused on these two core principles rather than developing 
or extending the concept of essential uses as set out in the amended Montreal Protocol.  
  

                                                      
24 Regulation 757/2010 (POPs Regulation) Annex I A, [2010] OJ L223/29. 
25 [2009] OJ L164/7. 
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C.1.  The precautionary principle.  

 
The precautionary principle’s application varies across the differing pieces of secondary 
legislation affecting the chemical sector. For example, most if not all of the aforementioned 
40 pieces of secondary legislation listed in Annex 4 of the Commission Staff Working 
Document on the most relevant chemical legislation (not including RRACH) refer to the 
Precautionary Principle either directly or indirectly. The principle is either loosely referred to 
in the recitals or more concretely in an Article. In certain cases, the principle is not directly 
mentioned but can be inferred by reference to risk assessments and risk management 
provisions.   
 
In the absence of a definition in either primary or secondary chemical EU law,26the 2000 
Commission Communication on the Precautionary Principle27 remains the go-to document 
for both legislative and judicial interpretation. One of the core features of the principle as set 
out in the 2001 Commission Communication is an emphasis on expert, scientific evaluation 
of the risk associated with certain products/processes/substances which may pose a danger to 
public health or the environment. The science behind the risk assessment and risk 
management projects must be based on independent, transparent and objective criteria. This 
core approach is applied not only to sector specific legislation but also to worker protection 
and environmental degradation.   
 
The scientific approach to uncertain hazards set out in the precautionary principle arguably 
contrasts significantly to and diverges considerably from that of ‘essential and non-essential 
uses’. An ‘essential uses’ approach to the regulation of PFAFs such as in the Montreal 
Protocol Decision IV/25.a (see above28) includes socio-economic considerations namely the 
regulation of chemical substances ‘…necessary for the critical functioning of society 
(including on a cultural and intellectual front)’. (Emphasis added). 
 
Socio-economic considerations are often value driven evaluations based on common 
normative perceptions which cannot easily be quantified or objectively assessed. How, for 
example, should a regulator assess what is necessary for the functioning of society since this 
is often a value-driven exercise? This particular question is one which has continued to raise 
challenges within the existing REACH landscape (see below for more detail in relation to the 
principle of substitution). For example, from a normative value driven point of view many 
would argue that a PFAF substance in a frying pan is non-essential to the functioning of the 
product let alone essential to the functioning of the health, safety and functioning of 
European society. Yet the observation remains that not all would agree with a ban on PFAFs 
in frying pans on the grounds of non-essential use.  
 
Arguing that the PFAF substance in the pan is safe based on a risk assessment is a highly 
complex, lengthy exercise albeit quantifiable. Substance by substance evaluation of over 
4500 PFAFs currently in use based on the precautionary principle’s risk assessment and risk 

                                                      
26 The only piece of EU secondary legislation which defines the precautionary principle is Article 7 of 
Regulation 178/2002, (The General Food Safety Regulation) [2002] OJ L31. 
27 COM(2000) 1. See for an overview of relevant scholarship, most recently, E. Vos, K. De Smedt 
(eds.), Taking stock as a basis for the effect of the precautionary principle since 2000, March 2020, 
available at https://bit.ly/2WAKmi1, last accessed 8 May 2020. 
28 Note 11 and 13 above and accompanying body text. 
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management model is going to be a lengthy and challenging exercise. The concept of non-
essential and essential uses represents therefore a clear shift in strategy away from the 
precautionary principle and its emphasis on robust scientific evaluation towards a more 
socio-economic approach. 
 

C.2. The principle of substitution.  
 

(i) Meaning and application in REACH. 
 
The principle of substitution is perhaps less well known and less commented on than the 
precautionary principle however its adoption in the chemical sector is wide-spread and 
crucial covering not just the REACH Regulation but the Biocides Regulation 528/2012,29 the 
Plant Protection Products (PPP) Regulation 1107/200930 as well as numerous other EU 
secondary pieces of legislation dealing with worker health and safety or environmental 
considerations such as the Habitats Directive and the Natura 2000 program. 
 
Although not yet considered a general principle of EU environmental law, we nevertheless 
see that substitution (or ‘alternative use’ as it is sometimes called) has been adopted in a 
number of legal acts both in the EU and the US.31 The principle of substitution has been 
defined as, ‘If an existing activity is found to be harmful it is a candidate for being replaced 
by a more benign option.’32 
 
Substitution forms a core plank of the REACH Regulation and it is referenced repeatedly 
throughout the Regulation and its recitals. Article 55, for example, specifies that, ‘…the risk 
from substances of very high concern are…progressively replaced by suitable alternative 
substances or technologies where these are economically and technically viable.’ (emphasis 
added). Any operator looking to place on the market or continue to use an Annex XIV 
(SVHC) substance  must seek authorisation to do so. Article 62 (4) requires the operator to 
submit an analysis of the alternatives and show what suitable alternatives are available.  
 
Article 60 (4) REACH for Annex XIV substances states: 
 

An authorisation may only be granted if it is shown that socio-economic benefits outweigh 
the risk to human health or the environment arising from the use of the substances if there are 
no suitable alternative substances or technologies. 

 
If it can be shown that no suitable ‘technical and economic’ alternative exists the substance 
may still qualify for market authorisation even if it is considered a SVHC. Gerd Winter gives 
an illustrative example extracted from the ECHA website, of this approach 
 

‘ZF Luftfahrttechnik GmBH applied for the authorisation of the carcinogenic and reprotoxic 
substance sodium dichromate for surface treatment of certain metals. An analysis of the 
alternatives concluded that the potential alternatives ‘do not support all the properties of 
chromate-based surface treatment systems, and their long-term performance can currently 

                                                      
29 OJ [2012] L167/1. 
30 OJ [2009] L309/1 (as amended), Articlea 22 and 47. 
31 Gerd Winter, ‘Substitution: from alternatives to ecological proportionality’, in L. Krämer and E. 
Orlando (eds) Principles of Environmental Law’, Cheltenham, Edward Elgar, 2018, p. 248 ff. 
32 Ibid, p. 235. 
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only be estimated. Decreased corrosion protection would necessitate shorter inspection 
intervals, with a substantial impact on associated maintenance costs.’ (emphasis added) 
(ECHA, Analysis of Alternative).33 

 

(ii) Comparing essential use with substitution 
 
It is interesting tentatively to compare the principle of substitution set out in the REACH 
Regulation with that of Cousins et al ‘essential uses’ approach, were sodium dichromate to be 
a PFAF. 

First, Cousin et al’s ‘essential uses’ concept creates ‘three categories of uses’ of 
which ‘substitution’ is just one. According to the schematic arrangement proposed by the 
authors, substitution should be relied upon once all ‘nice-to-have’ but ‘non-essential’ uses 
have been eliminated.34 Thus, unlike the existing application of substitution in REACH, the 
principle of substitution would play a secondary not primary role in the regulation of PFAFs.  
 Second, ‘When considering chemical alternatives for PFAS, the focus should be on 
the service the product should deliver. The compound should therefore be evaluated for 
performance using the specifications required for the products, as opposed to comparing 
directly to the PFAS being replaced….additional considerations such as product longevity, 
persistence in the environment and sustainability may be considered.’35 Compare this to the 
existing approach to substitution which compares one substance to another and which states 
that if no suitable alternative is ‘technically and economically viable’ then the substance can 
still be authorised for use given the lack of an alternative. The essential uses concept is wider 
incorporating a wider fishing-net of issues that must be taken into consideration.  
 
The differences between substitution and essential uses can best be illustrated when applying 
Cousin et al’s categorisation method to sodium dichromate (supposing it were a PFAFs). 
Rather than just considering whether there is or is not a suitable alternative to sodium 
dichromate (as is currently the case) market authorisation for sodium dichromate would be as 
follows:  
 
 Step 1 Non-essential Use: is sodium dichromate ‘nice to have’ but not essential for 
the functioning of metal surfaces used in the aeronautical sector? If deemed non-essential 
then it would be phased out or banned. If, on the other hand the ECHA deemed sodium 
dichromate serves an important function for the surface treatment of aeronautical metal, then 
 
 Step 2 Substitution: what suitable alternatives to sodium dichromate (taking account 
of the service surface metals play in the use of aeronautical products) are available?  If no 
suitable alternative exists and the use of sodium dichromate is essential to the safety and 
proper functioning of surface metals in the aeronautical industry, then 
 
 Step 3 Essential use: sodium dichromate could be classified as essential and its 
continued use permitted until a suitable alternative became available.  
 

                                                      
33 Ibid, p 242. 
34 We tentatively speculate that ‘the-first-to-go’ non-essential products would be consumer goods 
where the continued use of PFAFs may confer ‘luxury’ or ‘comfort’ but which are harmful to public 
health and the environment. 
35 Cousins et al, note 4 above, p 1810. 
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Sodium dichromate, seemingly, is used in the aeronautical sector for a very specific purpose 
and is not common in everyday consumer goods be it cosmetics, toys, textiles, furniture or 
house-hold cleaning products. This already sets it apart from non-essential but ‘nice-to-have’ 
applications. The novelty of Cousin et al’s approach is that it forces regulators to consider a 
whole category of goods, services and processes in a new light effectively distinguishing 
between consumer goods and goods which serve a very specific purpose. Thus, sodium 
dichromate may serve a useful, necessary and specific function within the aeronautical sector 
for which no alternatives currently exist but its use in toy aeroplanes is clearly non-essential 
and should be banned. At the 4th meeting of the Montreal Protocol when the principle of 
essential uses was first introduced the Parties noted the difference between consumer 
products, which are deemed a mere luxury and other products which serve a specific purpose. 
Cousin et al’s new approach to the regulation of PFAFs as a group and categorising them into 
three headings is a return to this early approach on non-essential use.  
 
It should also be pointed out that Cousins et al’s approach does recognise that ‘grey-zones’ 
will open up between category 1 and category 2 and category 3 substances which should be 
better defined. The purpose of essential uses the authors state, however, is to try and avoid 
‘…regrettably substitution’ which is similar to the ‘old’ substance but which is potentially 
equally problematic as the one that went before. 
 
A further important factor distinguishing the principle of substitution with that of essential 
uses is how ‘socio-economic’ considerations are evaluated. Under Article 60 REACH, an 
operator is required to show that the ‘socio-economic benefits’ of  an existing substance 
‘outweigh the risk to human health or the environment … and there are no suitable alternative 
substances….’. Currently, there is no common definition of what a ‘socio-economic benefit’ 
entails largely because once again the regulator bumps into a values, driven normative 
challenge around which consensus can be hard to establish. The creation of jobs and profit is 
clearly of benefit to society as a whole but does that benefit over-ride and outweigh consumer 
health or environmental damage?36 In the case of sodium dichromate Winter suggests, ‘It 
appears that the target of support for all properties is over-demanding, and the concern for 
substantial impact on maintenance cost not very ambitious.’ 
 
As far as socio-economic factors are concerned the NGO sector, whilst recognising the 
challenge of defining function within society, currently considers them under-evaluated 
within the parameters of the principle of substitution:  

 
‘Right now, there is no organisation that has the mandate to say ‘this is not really a function 
we need as a society’. This has been obvious to us, for example, in the discussion for the 
REACH authorisation process, where alternatives to the most hazardous chemicals are not 
seen as feasible if they do not provide the exact same aesthetic quality.’37 

 
Were Cousins et al’s approach to be adopted as a new approach to the regulation of PFAFs 
‘aesthetic quality’ alone might be deemed ‘nice-to-have but non-essential’. 
 

                                                      
36 Winter, note 31 above, p. 246. 
37 Andrew Turley, Science Editor, quoting Ann Lenquisst from ChemSec in ‘Exempt ‘essential uses’ 
to accelerate PFAS phaseout, experts say, Chemical Watch, 20 June 2019. 
https://chemicalwatch.com/78942/exempt-essential-uses-to-accelerate-pfas-phaseout-experts-say 
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Overall conclusion of consideration 1: A status quo of the concept of ‘essential uses’ in 
International, EU and member state chemical substances legislation. 
 
From our research we have been able to ascertain that ‘essential use’ in chemicals-related 
Treaties and EU law legislation is applied in a piecemeal manner and relates largely (though 
not exclusively) to acts implementing the Montreal Protocol. The notion of ‘essential use’ as 
it currently stands authorises the marketing of substances which would otherwise be banned -  
provided they meet an essential use criteria. The sense of direction in the few examples of 
existing essential use law therefore is one of a conditional exception to a banned substance: 
the substance is ‘saved’ so to speak by essential use. In the proposed approach as inspired by 
Cousins et al, many substances by contrast would be banned because they might not meet 
essential use criteria. Cousins et al’s conceptual starting point is therefore somewhat different 
to the existing mode: rather than an ‘essential use’ exception, it suggests a (ban on) non-
essential use paradigm. 
 
However, even if not prevalent in international or European statutory law, essential use as a 
regulatory criterion it is not completely alien to these laws. The difference with currently 
proposed directions is one in degree (proposed roll-out across a wide sector) rather than one 
in substance.  
 
 
2. Does EU legislation allow for essential uses as a ground to restrict or phase out a 
substance? Consideration of relevant CJEU case-law. 
 
As pointed out above EU policy, legislation and enforcement is not primarily based on the 
concept of non-essential uses as proposed by Cousins et al. The main drivers behind chemical 
substance legislation – be it legal rules or legal principles – are based on sector-specific 
prescriptive rules supported by a number of principles the most important of which are 
precaution, prevention, the polluter pays and substitution.  
 
That said the European Commission has employed essential use as a tool - not to restrict or 
phase out a substance - but to permit certain substances to be marketed and authorised within 
the EU.  
 
In two Commission Implementing Decisions38 of Directive 91/414 on plant protection 
products39 (no longer in force), the EC decided that the active substances simazine and 
atrazine no longer met with the environmental requirements of the Directive, yet that under 
conditions ia of monitoring, the substance’s continued use should be allowed. It did so in 
both cases with reference to 'essential uses'. 
  

                                                      
38 Commission Decision 2004/247 of 10 March 2004 concerning the non-inclusion of simazine in 
Annex I to Council Directive 91/414/EEC and the withdrawal of authorisations for plant protection 
products containing this active substance, OJ [2004] L78/50. Decision 2004/248 held essentially the 
same for atrazine, OJ [2004] L78/53. 
39 [1991] OJ L230/1. 
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The relevant criteria in Directive 91/414 read  
 

1. In the light of current scientific and technical knowledge, an active substance shall be 
included in Annex I for an initial period not exceeding 10 years, if it may be expected that 
plant protection products containing the active substance will fulfil the following conditions: 
(a) their residues, consequent on application consistent with good plant protection practice, do 
not have any harmful effects on human or animal health or on groundwater or any 
unacceptable influence on the environment, and the said residues, in so far as they are of 
toxicological or environmental significance, can be measured by methods in general use; 
(b) their use, consequent on application consistent with good plant protection practice, does 
not have any harmful effects on human or animal health or any anacceptable influence on the 
environment as provided for in Article 4 (1) (b) (iv) and (v). 
2. For inclusion of an active substance in Annex I, the following shall be taken into particular 
account: 
(a) where relevant, an acceptable daily intake (ADI) for man; 
(b) 
an acceptable operator exposure level if necessary; 
(c) 
where relevant, an estimate of its fate and distribution in the environment as well as its impact 
on non-target species. 
3. For the first inclusion of an active substance which was not yet on the market two years 
after notification of this Directive, the requirements shall be deemed to be satisfied where this 
has been established for at least one preparation containging the said active substance. 
4. Inclusion of an active substance in Annex I may be subject to requirements such as: 
- the minimum degree of purity of the active substance, 
- the nature and maximum content of certain impurities, 
- restrictions arising from evaluation of the information referred to in Article 6, taking account 
of the agricultural, plant health and environmental (including climatic) conditions in question, 
- type of preparation, 
- manner of use. 
5. On request, the inclusion of a substance in Annex I may be renewed once or more for 
periods not exceeding 10 years; such inclusion may be reviewed at any time if there are 
indications that the criteria referred to in paragraphs 1 and 2 are no longer satisfied. Renewal 
shall be granted for the period necessary to complete a review, where an application has been 
made for such renewal in sufficient time, and in any case not less than two years before the 
entry is due to lapse, and shall be granted for the period necessary to provide information 
requested in accordance with Article 6 (4). 
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Recital 12 of the EC Decision introduced the way out of ‘essential use’, for which it cites no 
sources:  
 

‘In the light of the information submitted to the Commission it appears that, in the 
absence of efficient alternatives for certain limited uses in certain Member States, 
there is a need for further use of the active substance so as to enable the development 
of alternatives. It is therefore justified in the present circumstances to prescribe under 
strict conditions aimed at minimising risk a longer period for the withdrawal of 
existing authorisations for the limited uses considered as essential for which no 
efficient alternatives appear currently to be available for the control of harmful 
organisms.’ 

 
Following the decision, a case relating to it came before the CJEU.  
 
In Joined Cases T-236/04 and T-241/04 EEB and Stichting Natuur & Milieu v EC,40 
applicants sought annulment of specific parts of the two decisions, namely the obligation on 
behalf of the Member States to ensure that alternative products are being seriously sought 
(arguably an application of the substitution principle, discussed above) and the inclusion of a 
sunset clause on the grace period. One assumes applicants did so for they argued that not 
meeting the environmental criteria of the mother Directive, should simply lead to a ban. The 
CJEU unfortunately did not rule on the substance for the parties were found not to have 
standing. 
 
In a second court case concerning an implementing measure in relation to plant protection 
products and essential uses, Case C-174/05 Stichting Zuid-Hollandse Milieufederatie, eaor v 
College voor de toelating van bestrijdingsmiddelen,41 the national court was minded to hold 
that the EC decision on aldicarb42 was illegal because an ‘essential use’ exception was not 
available. It argued that if the environmental conditions of the Directive cannot be met, the 
substance cannot be authorised, period. It had to of course refer to the CJEU (only the CJEU 
may hold an EU act illegal).  
 
The CJEU disagreed, refers to the wide discretion enjoyed by the Institutions in these kinds 
of implementing measures, argues that the Institutions have properly prepared and have 
found a balance between the Internal market and the Environmental objectives of the 
Directive and then in para 31-32 sanctions the deployment of essential use:  
 

‘the establishing of different time-limits for the withdrawal of authorisations to place 
on the market plant protection products containing the active substance 'aldicarb' on 
the basis of the use which is made of those products, the restricted nature of the list of 
essential uses, the application of that exception to only some Member States and the 
subjection of those uses to a stringent follow-up and monitoring programme, in 
accordance with the tenth recital in the preamble to Decision 2003/199, are all factors 
which show that the Council carried out a global assessment of the advantages and 
drawbacks of the system to be established and that that system was not on any view 
manifestly inappropriate in the light of the objectives pursued.’ 

                                                      
40 [2005] ECR II-04945. 
41 ECLI:EU:C:2006:170. 
42 Council Decision 2003/199, [2003] OJ L 76/21. 
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Without much conceptual pondering therefore the CJEU considers a time-limited and 
monitored essential use exception as appropriate.  
 

3. If existing EU legislation does not provide the use of the concept, what legal and 
regulatory roots are available for the Commission, Regulatory Agencies or Member 
States to take up the concept? 
 
Having established that essential uses is not at the moment part of the standard EU or 
international regulatory toolkit, this section offers preliminary43 insight into whether EU law 
could accommodate the concept.  
 
We examine three way in which the EU could, potentially, incorporate the concept of 
essential uses into the corpus of EU law: firstly, leaving REACH untouched, with the use of 
the safeguard clause under Article 129 REACH and /or the environmental guarantee of 
Article 114 TFEU; secondly, essential use in REACH de lege ferenda (the law as it could be); 
thirdly, essential use as a principle of EU law. 
 
3.1 Essential use in REACH as it stands, including use of the safeguard clause 
(Article 129 REACH) and the environmental guarantee (Article 114 (4)-(6) TFEU). 
 

A. The general criterion for restrictions: an unacceptable risk to human health or 
the environment, arising from the manufacture, use or placing on the market of 
substances 

 
There is in our view no current possibility de lega lata to support a phase-out via a ban or 
restriction of PFAS that are not ‘necessary for the betterment of society in terms of health, 
safety and functioning’, as proposed by Cousins et al. Either PFAFs meet the environmental 
/public health criteria of REACH, or they do not. 
 
Clearly, there might be specific substances regulated under REACH which fall foul of its 
environmental and /or public health requirements and at the same time, happenstance as it 
were, correspond to Cousin et al’s essential use test. Indeed individual PFAS may be and are 
subject to REACH assessment,44 albeit REACH does not to our knowledge offer the 
possibility for the environmental and public health risks of PFAS as an umbrella category to 
be regulated. However in these instances it cannot be said that a ban on these substances 
(persistent PFAS, for instance) is based on an essential use approach. Rather, it is then based 
on the preventive and precautionary approach which underpin the REACH Regulation.  
 
In REACH as it stands, restrictions may be introduced or amended if the manufacture, 
placing on the market or use of substances involves an unacceptable risk to human health or 
the environment that must be dealt with on an EU-wide basis (Article 68 REACH).45 

                                                      
43 Each of these scenarios could trigger very extensive analysis indeed which is not the purpose of 
current scoping exercise. 
44 Note 7 above, Annex II. 
45 G. van Thuyne, F. Goossens, Chapter 13, ‘Authorisations and Restrictions’, in D. Drohmann, M. 
Townsend (eds.) REACH – Best practice guide to Regulation (EC) 1907/2006, Munchen, Beck, 2013, 
(443) 464, no 102. 
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‘Betterment’ of society which is core to the novel essential use concept discussed here, is 
simply not part of the decision matrix under the current REACH Regulation.46 Any 
restriction decision ‘shall take into account the socio-economic impact of the restriction, 
including the availability of alternatives’ however in our view it is clear that the trigger for a 
restriction has to be ‘an unacceptable risk to human health or the environment, arising from 
the manufacture, use or placing on the market of substances’. 
 

B. The Safeguard Clause of Article 129 REACH. 
 
One possibility for a Member State to rely on the concept of essential uses is via the REACH 
safeguard clause. Under certain conditions (set out in Article 129 REACH) a Member State may 
trigger a safeguard clause and take appropriate provisional, derogating measures if it has 
justifiable grounds for believing that urgent action is essential to protect human health or the 
environment in respect of a substance, on its own, in a mixture or in an article, ‘even if satisfying 
the requirements of this Regulation.’47 This was apparent in the case of the approved ban (total 
restriction) on cellulose wadding insulation materials containing ammonium salts adjuvants by 
France in 2013.48 This was the first and to our knowledge the last time that the safeguard clause 
has been successfully applied since the entry into force of REACH. To use the safeguard 
clause, the Member State concerned must prepare a dossier to initiate an EU restrictions 
procedure within three months of the Commission's Decision confirming the provisional 
national measure: see Article 129(3) REACH. The Commission’s proposal needs to carry out 
the exact same Annex XV requirements of which we noted above that they do not include an 
essential use approach. 
  

                                                      
46 See ibidem the various elements that may be included in an Annex XV SVHC dossier under 
REACH.  
47 Article 129(1) REACH. Another option would be to rely on Article 114(5) TFEU if new scientific 
evidence on the environmental impact, which is specific to that Member State and has arisen after the 
adoption of the EU harmonized measure, can support the national measure. The adoption of other 
conditions by the Member States than the ones under REACH is incompatible with the objectives of 
REACH. See: Joined Cases C-281/03 and C-282/03 Cindu Chemicals and Others [2005] ECR I-8069, 
para. 44; and C‑358/11 Lapin elinkeino, ECLI:EU:C:2013:142, para. 37. 
48 Decision 2013/505, [2013] OJ L 275/52, and Decision 2015/1131, [2015] OJ L 184/20). 
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C. The environmental guarantee of Article 114 TFEU. 

 
A final possibility for a Member State to take  unilateral action is contained in Article 114 
TFEU’s environmental guarantee49 (see its counterpart in Article 193 TFEU for legislation 
based on the environmental title of the Treaty).50  
 
Given that no Member State prior to REACH operated an essential use policy, any such 
national essential use program would arguably be a ‘new’ measure, subject to the conditions 
of Article 114(5) TFEU, including the proviso that the national provision be based on ‘new 
scientific evidence relating to the protection of the environment or the working environment 
on grounds of a problem specific to that Member State.’ The essential use approach is of a 
conceptual nature, linked to societal preference and ‘needs’ rather than case-specific science 
and not arising out of ‘problems’ (rather: choices) specific to a Member State. It seems highly 
unlikely therefore that the European Commission and the CJEU would accommodate the 
introduction of such a novel, society-driven concept under the file-specific driven approach 
of Article 114 TFEU.  
 
3.2 Essential use in REACH de lege feranda (the law as it could be).  
 
There would seem little to no obstacle formally to include an amendment in REACH or 
indeed many other EU laws which could adopt or accommodate an essential use approach. 
Under the standard procedures of EU lawmaking, any formal amendment to REACH or any 
other EU secondary law would have to be initiated by the European Commission and not by 
the Member States.  
 

                                                      
49 4. If, after the adoption of a harmonisation measure by the European Parliament and the Council, by 
the Council or by the Commission, a Member State deems it necessary to maintain national provisions 
on grounds of major needs referred to in Article 36, or relating to the protection of the environment or 
the working environment, it shall notify the Commission of these provisions as well as the grounds 
for maintaining them. 
5. Moreover, without prejudice to paragraph 4, if, after the adoption of a harmonisation measure by 
the European Parliament and the Council, by the Council or by the Commission, a Member State 
deems it necessary to introduce national provisions based on new scientific evidence relating to the 
protection of the environment or the working environment on grounds of a problem specific to that 
Member State arising after the adoption of the harmonisation measure, it shall notify the Commission 
of the envisaged provisions as well as the grounds for introducing them. 
6. The Commission shall, within six months of the notifications as referred to in paragraphs 4 and 5, 
approve or reject the national provisions involved after having verified whether or not they are a 
means of arbitrary discrimination or a disguised restriction on trade between Member States and 
whether or not they shall constitute an obstacle to the functioning of the internal market. 
In the absence of a decision by the Commission within this period the national provisions referred to 
in paragraphs 4 and 5 shall be deemed to have been approved. 
When justified by the complexity of the matter and in the absence of danger for human health, the 
Commission may notify the Member State concerned that the period referred to in this paragraph may 
be extended for a further period of up to six months. 
50 See most recently L. Reins, ‘Where eagles dare: How much further may EU Member States go 
under Article 193 TFEU?’, in M. Peeters, M. Eliantonio (eds), Research Handbook on EU 
Environmental Law, Cheltenham, Edward Elgar, 2020, p.22-35. 
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Cases where one could principally imagine essential use being part of a future or indeed 
existing strategy include the EU resources strategy;51 the 7th Environmental Action 
Program;52 the Circular Economy; and the Green Deal53 which includes a Chemicals Strategy 
for Sustainability. All of these initiatives include anchor points which suggest a sustainable 
use of resources that goes beyond mere (environmental and public health) safety. Further, the 
core Article of EU environmental policy, Article 191 TFEU, itself lists ‘prudent and rational 
utilisation of natural resources’ as one of the four objectives of EU environmental policy. 
 
That is not to say that inclusion of an essential use principle would not be problematic. From 
an EU institutional point of view it would raise a number of challenges. Further, EU law 
would not just sanction any kind of essential use roll-out. First of all an essential use 
approach is affiliated more with an environmental approach (Article 191 ff TFEU) than it is 
with an Internal Market one (Article 114 TFEU). Introducing an amendment with a clear 
environmental DNA into REACH, a Regulation based on Article 114 TFEU, is not without 
its challenges. (Of note is that the Commission’s Green Deal plans likewise have legal basis 
challenges). Second, an essential uses approach would have to be designed with due regard to 
fundamental rights and freedoms, enshrined in EU and international law and including right 
to property. It is clear that allowing or restricting substances based on ‘betterment of society’ 
has to take account of principles of non-discrimination and proportionality. A happenstance 
introduction of the principle would seem out of the question.54 
 
3.3 Essential use as a principle of EU law. 
 
‘Principles’ occupy a special place in EU law.55 Legal principles, and scholarship on this 
subject, have a long history. A multitude of definitions and theories have been put forward 
over the years. Legal philosophers such as Ronald Dworkin56 and Robert Alexy57 have 
written extensively on legal rules and principles. It is generally accepted that legal principles, 
as opposed to rules or policy goals, contain not only a moral but also a legal value.58 Their 

                                                      
51 See e.g. the Thematic Strategy on the Sustainable use of natural resources, Communication (2005) 
670. 
52 EP and Council Decision 1386/2018, [2013] OJ L354/171. It i.a. mandated the European 
Commission to develop by 2018 "a Union strategy for a non-toxic environment that is conducive to 
innovation and the development of sustainable substitutes including non-chemical solutions." That 
clearly goes beyond addressing chemicals merely from the point of view of environmental pollution 
and public health safeguards.  
53 COM(2019) 640. 
54 See also the Zurich statement, note 3 above, which in the context of essential uses points to the need 
to define essential use, and the need to develop a systematic evaluation framework for what may be 
considered ‘essential’ so as to avoid ‘regrettable’ substitution. 
55 See e.g. A. Aragao, ‘Environmental principles in the EU’, in L. Kramer, E. Orlando (eds.), 
Principles of environmental law, Cheltenham, Edward Elgar, 2018, p.449-462. 
56 R. Dworkin, Taking Rights Seriously, Cambridge, MA: Harvard University Press, 1977. 
57 R. Alexy, “Zum Begriff des Rechtsprinzips”, Rechtstheorie - Beiheft 1 Argumentation und 
Hermeneutik in der Jurisprudenz, Berlin: Duncker und Humblot, 1979 and R. Alexy, Theorie der 
Grundrechte, Suhrkamp, 1985. 
58 Winter, on the contrary, argues that principles are not operative in themselves and need to be 
transposed and implemented though specific tools or measures in order to become effective. He 
argues further that they help to interprete a legal norm and assess whether the norm is in general 
compatible with Union law. See: G. Winter, “The Legal Nature of Environmental Principles in 
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implementation is disciplined via the CJEU reviewing whether EU secondary law has 
properly taken account of the principles. Elevation to principle status therefore is an 
important development and comes about either organically [principles being accepted as part 
of a policy (including national, such as in the case of the precautionary principle from the 
German Vorzogprinzip) and subsequently promoted to principle level]; or top-down, 
implying that the principle is first included at the highest level and subsequently rolled-out 
across EU law. 
 
Introducing an essential use approach in REACH therefore would not be an innocuous 
measure. It might inspire the use of same across EU product regulation and beyond. Such a 
move might be broadly carried by EU decision-makers and the public alike. Clearly however 
it is far too early to suggest that an essential use approach could qualify as a general principle 
of EU law, even once it were introduced in REACH.59 
 
Conclusion 
 
‘Essential use’ as proposed following the Madrid and Zurich Declarations is not an 
established principle in international or EU law. A specific ‘essential use’ approach in the 
context of the Montreal Protocol is not representative of the broader use of the principle 
which is being suggested in the context of the regulation of PFAS.  
 
The CJEU has accepted an essential use approach in the implementation of delegated EU  
regulation, and the principle could find a home in an EU resources policy. Its overall or 
sectoral introduction would require a formal, European legislative intervention given the 
principle’s impact on many other building blocks of EU regulatory and industry policies. 

                                                      
International, EC and German Law”, in R. Macrory, I. Havercroft, R. Purdy (eds), Principles of 
European Environmental Law, Groningen: Europa Law Publishing, 2004, at 13 ff. 
59 For similar discussions on en ‘innovation principle’, see K. Garnett, G. Van Calster, L. Reins, 
‘Towards an innovation principle: an industry trump or shortening the odds on environmental 
protection?’, Law, Innovation and Technology, Vol.10, Issue 1, 2018, p.1-14. 


